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sell an AG. Empirically, brand name manufacturers almost never launch their own AG. See 

Intuniv, 496 F. Supp. 3d at 671 (citing FTC 2011 AG Study and other research). Instead, brand 

name manufacturers generally rely on companies that specialize in generic diugs to market an AG. 

Id. Here, at the motion to dismiss stage, it is plausible that Jazz would foll ow prevailing industiy 

practice and not launch a Jazz AG. 

In sum, it is plausible that Jazz's agreement to delay licensing Jazz AG through a third 

party delayed Jazz's abili ty to compete with Hikma and the other Generic Defendants. That delay 

would give Hikma at least a 180-day monopoly on the only Xyrem "generic"- specifically, an 

authorized generic manufactured by Jazz, but marketed by Hikma. The result will be "simply a 

horizontal market division" between Hikma (which will sell Jazz's Xyrem marketed as Hikma 

AG) and Jazz (which will sell Xyrem but no Jazz AG). Areeda & Hovenkamp, supra, ,r 2045. This 

plausible no-AG agreement would constitute a transfer of value from Jazz to Hikma. See, e.g., 

Impax Lab ys, 994 F.3d at 494 (holding same and collecting cases); Areeda & Hovenkamp, supra, 

,r 2045 (arguing that no-AG agreements "can in fact be more anticompetitive than a large cash 

payment for delay"). 

ii. Reverse payment 2 of 3: Escalating royalty payments 

Second, Plaintiffs all ege escalating royalty payments from Hikma to Jazz that undennine 

Jazz's economic interest in selling its own AG. For suppo1i, Plaintiffs cite the royalty structure in 

the HikmaAG Agreement, one of the three conti·acts that paiiially constitute the Jazz-Hikma 

agreement. See Opp'n at 10-11 (citing HikmaAG Agreement§ 5.2.1); see also, e.g., UHS ,r 166 

(all eging that Hikma agreed to pay a "meaningful royalty" that increases with sales); CAC ,r 231 

(same). Under this AG Agreement, Hikma will pay increasingly higher percentages ofrevenue to 

Jazz as Hikma's market shai·e increases. Specifically, Hikma will pay (1) a- royalty on sales 

up to- market share; (2) a- royalty on incremental sales up to- mai·ket shai·e; (3) a 

- royal ty on incremental sales up to- market shai·e; (4) a- royalty on incremental sales 

up to- market share; (5) and a- royal ty on incremental sales up to a- market share. 

HikmaAG Agreement§ 5.2.1. 
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agreement is over $480 mill ion j ust in the first six months after Hikma launches its AG. CAC 

,r 237 (estimating $480 mill ion to $540 mill ion); UHS ,r 181 (estimating $705 mill ion). This is 

more than enough to suppo1i a reverse payment claim under Actavis. See, e.g., Actavis, 570 U.S. at 

145 (reversing dismissal of claims chall enging payments as small as $12 mill ion to one 

defendant); Impax, 994 F.3d at 494 (affmning reverse payment claim against payment that 

increased generic 's profits by $24.5 mill ion). Accordingly, the Court denies Defendants' motion to 

dismiss Plaintiffs' reverse payment claims (CAC Counts 1 and 7; UHS counts 1, 5, and 8). 

3. Plaintiff s adequately allege that Jazz's settlements with the Later Generic 
Defendants contain reverse payments (CAC Counts 8-10; UHS Counts 5, 7, and 
8). 

Plaintiffs also all ege that the Later Generic Defendants (Par, Lupin, and Amneal) received 

large unjustified payments from Jazz. These reverse payments took three fonns. First, Jazz made 

multi -milli on-dollar cash payments to each Later Generic Defendant-ostensibly for Jazz's 

avoided litigation costs. See Opp'n at 13 (citing Par Settlement Agreement§ 3, ECF No. 110-15 

(Ex. 4); Lupin Settlement Agreement § 3, ECF No. 110-17 (Ex. 7); Amneal Settlement Agreement 

§ 3, ECF No. 110-19 (Ex. 10)). Jazz paid to Par, 

Lupin, andAmneal respectively. See Par Settlement Agreement§ 3; Lupin Settlement Agreement 

§ 3; Amneal Settlement Agreement § 3. 

Second, Jazz gave each Later Generic Defendant a limi ted license to sell a constrained 

supply of AG. Specifically, each license (1) began only after the expiration of Hikma's 180-day 

exclusivity period in July 2023; (2) was capped at a low-single-digit market share; and 

(3) required a royalty payment, as a percentage of sales, that increased over time. See, e.g., Lupin 

AG Agreement § 1.27, 5, ECF No. 110-18 (Exh. 8). 

Third, Jazz's agreements with each Later Generic Defendant contained acceleration clauses 

like the acceleration clause in the Jazz-Hikma agreement discussed above. See, e.g., CAC ,r,r 253, 

260, 267 (all eging acceleration clauses); Section III-A-2-b-iii , supra (analyzing Jazz-Hikma 

acceleration clause and acceleration clauses generally). The acceleration clauses appear in the 

contracts that Defendants have attached to their motion to dismiss. See, e.g., Par AG Agreement 
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