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California is past due for an anti-monopoly law. 
With federal antitrust legislation stalled and 
monopolization cases slowly wending through the 
courts, the Law Revision Commission has begun 
considering how to amend the Cartwright Act to 
prohibit antitrust violations committed by a single 
firm. The attention is well deserved: Many U.S. 
markets are now effectively controlled by a company 
or small set of companies.

The new law should adopt specific principles and 
presumptions, rather than remaining vague like 
the Sherman Act.1 Monopolization standards have 
become “not just vague but vacuous”2—a description 
that is “hard to disagree with.”3 An FTC official told 
The New Yorker: “You really have to be an expert, or 
hire an expert attorney, if you feel like one of these 
companies is acting inappropriately. The law only 
works when it is simple enough for the little guy to 
bring an action on their own.”4

The increased acknowledgment of excessive 
concentration creates an opportunity to codify 
earlier, twentieth-century approaches to monopoly 
power, market definition, and remedies.5 California’s 
business code and common law already can 

be applied to curtail market dominance and 
exclusionary conduct,6 which may explain why no 
legislation followed the California Supreme Court’s 
holding in 1988 that the Cartwright Act’s ban on 
trusts does not extend to single-firm conduct.7 As 
that very decision shows, however, California’s 
competition laws are distinct from (and in certain 
cases may reach further than) federal law.8 But 
neither state nor federal law has proved capable of 
holding back the tide of consolidation.9

I.	 OVERCONCENTRATION

More than three-quarters of U.S. industries 
became more concentrated between 1997 and 
2012, as measured by the Herfindahl-Hirschman 
index.10 Across industries the average increase in 
concentration was ninety percent,11 and between 
1985 and 2017 the annual number of completed 
mergers rose from 2,308 to 15,361.12 A single firm 
or duopoly now controls many more markets than 
before.13 A 2019 study of fifty-four economic sectors 
confirmed this trend with “startling numbers”—the 
top four firms in each sector substantially controlled 
it,14 and the top two firms in most major U.S. sectors 
have gained share since 2000.15
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Regulators stood by as conglomerates and 
leading businesses in the post-internet economy 
acquired fledgling firms that might otherwise have 
competed.16 The second Bush administration did not 
bring a single monopolization case. The increasingly 
concentrated economic power, including in markets 
controlled from California, has prompted calls 
for reform.17

Stricter scrutiny of dominant firms is warranted, at 
a minimum, to the extent more of these markets 
and services concern a public interest.18 At a more 
basic level, today’s highly centralized industries and 
platforms betray a central promise of the Sherman 
Act: “Congress appreciated that occasional higher 
costs and prices might result from the maintenance 
of fragmented industries and markets” but “resolved 
these competing considerations in favor of 
decentralization.”19 Although “grudging acceptance 
of concentration” was “no part of th[is] bargain,” by 
1990 it had become the norm.20 From the standpoint 
of an ordinary consumer, a generation of monopoly 
and oligopoly control of major markets has coincided 
with financial instability, lost privacy, skewed 
distribution of wealth and income, regulatory 
capture by lobbyists, and other adverse effects such 
as prices climbing even higher than warranted by 
inflated costs.21

II.	 DEMISE OF LAW AND ECONOMICS

Before the law-and-economics movement, 
the conventional antitrust wisdom was “the 
commonplace conclusion that significantly increased 
concentration means diminished competition 
and the extraction of monopoly profits[.]”22 But in 
the late 1970s, with deregulation on the rise and 
libertarian views gaining influence, the U.S. Supreme 
Court endorsed the Chicago school,23 ushering in an 
era of deference to corporate interests,24 a lasting 
trend marked by far greater reluctance to intervene 
in the economy to bust up big companies. A hands-
off approach toward deals serving to combine 
markets and limit their participants25 continued 
in the new millennium, reinforced by Trinko26 and 
other precedents. Doctrinally, this shift prioritized 
efficiencies from economies of scale and treated 

low consumer prices as an antitrust North Star, 
displacing economic control as the central concern.27 
Far from being limited to pricing considerations, 
however, antitrust law is intended to promote the 
“end that the people . . . might not be dominated by 
vast combinations and monopolies, having power 
to advance their own selfish ends, regardless of the 
general interests and welfare[.]”28 Evaluating pricing 
power also seems illogical for corporations that do 
not earn revenue from charges paid by consumers.

The spell cast by law and economics can confuse 
and intimidate29 while obscuring basic fallacies 
like the assumptions that economies of scale will 
benefit consumers indefinitely without bloat;30 that 
conglomerates will keep innovating at the same pace 
without a realistic threat to their business lines;31 
that “ultra-rational, profit-seeking monopolists . . . 
would generally leave themselves completely 
vulnerable to competitive attack.”32 The verdict of 
history, Senator Klobuchar wrote, leaves the Chicago 
school “discredited. Instead of promised ‘efficiencies,’ 
we got monopoly power, higher prices, lower wages 
for workers, and runaway income inequality.”33 An 
extensive study found that over three-quarters 
of recent mergers led to price increases across all 
products offered by the merged entity, with the 
average increase being over 10 percent, and that 
on average, product quality as well as research and 
development declined post-merger.34

III.	FOCUS ON ENTRENCHED POWER 
INSTEAD OF CONDUCT

Monopolization came to be defined with “two 
elements: (1) the possession of monopoly power in 
the relevant market and (2) the willful acquisition 
or maintenance of that power as distinguished 
from growth or development as a consequence of 
a superior product, business acumen, or historic 
accident.”35 Courts have focused on the “superior” 
and “acumen” exceptions without fully accounting 
for the “growth or development” phrase.36 Once a 
monopoly has been acquired, it has already grown 
and developed. It is then being maintained—with 
an intrinsic advantage—and whether it was gained 
through anticompetitive methods does not change 
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its ongoing detriment.37 Describing Alcoa, Judge 
Hand could “think of no more effective exclusion 
than progressively to embrace each new opportunity 
as it opened, and to face every newcomer with new 
capacity already geared into a great organization, 
having the advantage of experience, trade 
connections and the elite of personnel. Only in case 
we interpret ‘exclusion’ as limited to maneuvers not 
honestly industrial, but actuated solely by a desire 
to prevent competition, can such a course . . . be 
deemed not ‘exclusionary.’ So to limit it would in our 
judgment emasculate the Act.”38

A durable monopoly presents more danger to the 
public than a newly acquired one.39 Although a 
newer entrant may soon lose share, entrenchment of 
an incumbent inhibits the “growth or development” 
of a business gaining share.40 A monopolist’s 
continued grip on a market is itself a sign that 
competing firms have not been able to enter.41 For 
this reason, antitrust enforcers in the U.K. target 
monopolists in reference to their persistence.42 
Professors Turner and Areeda, the original authors 
of the leading antitrust treatise, proposed a law 
allowing the government to break up a durable 
monopoly, regardless of its business practices.43 The 
Nobel laureate economist Oliver Williamson took 
for granted that undue concentration causes social 
and economic ills: “the existence of a dominant firm, 
whatever its origin, commonly results in resource 
mis-allocation.”44 The current state of affairs bears 
out this earlier understanding that persistence of a 
monopoly tends to deprive citizens of better goods 
or services and more choices45 (including, these days, 
to keep your private information private).46

A monopoly, once acquired, should be presumed 
illegal for similar reasons: control of markets 
by a dominant actor limits the development of 
beneficial processes or offerings and creates 
harmful imbalances47—the same serious harms 
that justify the treble damages remedy.48 If a new 
entrant cannot realistically emerge, the natural 
effect is an easing of the competitive pressures and 
discipline that spark wider progress.49 The realistic 
understanding, moreover, has long been that “having 
a single seller in a particular market . . . lead[s] 

unavoidably to . . . sharp practices” that contravene 
public policy.50

The U.S. Supreme Court therefore held that 
“monopoly power, whether lawfully or unlawfully 
acquired, may itself constitute an evil and stand 
condemned under [federal law] even though it 
remains unexercised.”51 Further, “[i]t is not of 
importance whether the means used to accomplish 
the unlawful objective are in themselves lawful or 
unlawful.”52 Instead, because “monopoly and the acts 
which produce the same result as monopoly, that is, 
an undue restraint of the course of trade, all came 
to be spoken of as, and to be indeed synonymous 
with, restraint of trade,” “[u]ndoubtedly, the words 
‘to monopolize’ . . . reach every act bringing about 
the prohibited results.”53 Hence a plaintiff who 
has proved the defendant’s monopoly power in a 
relevant market need only show “anticompetitive 
behavior capable of contributing to monopoly[.]”54 
These principles, which have faded, are ripe for 
restoration in the Business and Professions Code.

Section 2 of the Sherman Act would not preempt a 
California law that removes or reduces scrutiny of an 
alleged monopolist’s conduct. Federal preemption 
analysis examines congressional or regulatory text55 
and there is no mention of exclusionary conduct 
in section 2.56 The U.S. Supreme Court already 
ruled that because “Congress intended the federal 
antitrust laws to supplement, not displace, state 
antitrust remedies,” state antitrust law may provide 
relief “in addition to” that available under federal 
law.57 A robust anti-monopoly law also would not 
discriminate against out-of-state businesses in 
violation of the dormant Commerce Clause.58

A burden-shifting framework modeled on the 
antitrust rule of reason can allow an alleged 
monopolist to defend by showing the absence of 
anticompetitive effects in the market or that it holds 
a natural monopoly.59 A presumption of illegality 
upon a showing of monopoly power in a well-defined 
market is more rigorous and would be much easier 
to apply than the opaque standards now being 
applied in section 2 cases.60 Without dispelling the 
incentive to earn shorter-term monopoly profits,61 
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this sharpened approach would facilitate challenges 
to powerful firms and motivate more companies to 
compete on the merits instead of looking to acquire 
nascent rivals.62

IV.	DEFINING REALISTIC MARKETS

California’s anti-monopoly law can clarify market 
definition as well.63 In antitrust litigation the first, 
critical question is what market is being presented.64 
Channels of demand, and to a lesser extent means 
of production, mark the zone of “meaningful 
competition”65 in which “commodities reasonably 
interchangeable make up that ‘part’ of trade or 
commerce which [federal law] protects against 
monopoly power.”66 Importantly, the concept of 
a “reasonable” substitute for a product or service 
means that not every substitute will do.67 If Netflix 
raises its monthly charge to $100, some people 
will quit Netflix and buy more video games—but 
that hardly makes video games a substitute 
for video streaming services. Instead, when 
goods or services compete against “imperfectly 
interchangeable substitutes, prices may be somewhat 
supracompetitive within limits determined by the 
degree of effective interchangeability” and it would 
“not be correct” to find “no market power and no 
supracompetitive price.”68 So, to occupy the same 
market two products must be “close” substitutes.69

Relaxing this inquiry, however, courts and agencies 
have defined markets too broadly, allowing a 
merely material degree of interchangeability to 
preclude the existence of a relevant market in need 
of competition.70 Firms thus withstood charges of 
monopoly power or were never challenged based 
on the assumption that an unrealistically large 
range of substitutes or geographic areas made up 
the market.71 The proper inquiry situates economic 
evidence like supply or pricing projections within the 
context of other evidence, such as industry views 
and behavior, public opinion, and historical business 
trends,72 and applies common sense in determining 
whether products are true substitutes.73 This more 
equitable approach recognizes as well that markets 
may include cognizable submarkets—the mini-dolls 
within the Russian doll.74 Under this approach, “[t]he 

central question is whether buyers perceive of other 
products as substitutes, as evidenced by whether 
prices and sales volume of the purported substitutes 
have reacted to each other in the past.”75

*  *  *

In addition to making these doctrinal clarifications, 
the new law could promote enforcement by breaking 
the taboos that have built up around profits and 
divestiture in antitrust cases.

V.	 PROFITS REFLECT POWER

When a firm substantially controls a market, and 
entry barriers or other exclusionary conditions make 
competition infeasible, the firm can maximize its 
profits by raising prices and cutting costs.76 Given 
these incentives, the U.K.’s antitrust enforcer noted, 
“one of the key drivers for competition policy is 
a belief that excessive concentration in markets 
can lead to excessive monopoly profits.”77 Yet U.S. 
antitrust law has drifted away from a common-sense 
consideration of an alleged monopolist’s profit 
margins as evidence of its strength.

This change in outlook partly resulted from the 
attention lavished on the Aspen Skiing exception to 
the free-market rule that a company has no duty 
to deal with any other company.78 Courts applying 
Aspen Skiing ask whether the defendant acted to 
sacrifice short-term profits, reflecting a motive to 
exclude other companies from the marketplace.79 
But focusing on intent rather than effects misses 
the defining characteristic of the offense,80 and 
the conduct element should be minimized, for the 
reasons explained above.81

An alleged monopolist’s power is properly analyzed 
in part by reference to the profits it has gained, not 
simply the profits it may have given up to elbow out 
competitors.82 In fact “there is no better evidence of 
power” than sustained high profits because “factors 
like a new innovation or a recent demand surge 
cannot explain” the margins.83 Outsized profits, as 
compared with those historically prevalent in the 
market, thus support an inference of power.
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VI.	STRUCTURAL RELIEF TO 
DISPERSE POWER

The new law should also authorize courts to consider 
dissolution or divestiture remedies upon finding 
a violation. Breaking apart a company may have 
unforeseen effects and may not be the best remedial 
option in particular cases.84 Be that as it may, for 
this structural relief to be off the table, as it has 
been lately, represents an aberration in the history 
of antitrust.85 The court’s duty is “to prescribe relief 
which will terminate the illegal monopoly, deny to 
the defendant the fruits of its statutory violation, 
and ensure . . . there remain no practices likely to 
result in” future monopolization.86 This makes it hard 
to disagree with the view that public policy should 
“generally come down on the side of competition 
and interoperability that can open markets to new 
competitors rather than conduct-related regulation 
that entrenches incumbents and makes it harder 
for newcomers to compete. That means favoring 
antitrust enforcement that demands structural 
separation, or at least imposes nondiscrimination 
rules on self-dealing[.]”87

Nimbler, more focused businesses carved from a 
larger firm can add compounding value and stimulate 
the introduction of beneficial technologies. After 
Standard Oil was split into thirty-four parts, their 
value doubled within a year and kept growing 
exponentially.88 The early 1980s breakup of AT&T 
cleared the way for the answering machine and the 
modem to enter American homes.89 Google would 
not likely have become the default internet search 
engine had the Justice Department not checked 
Microsoft’s power.90 And while the FTC’s 1975 
compulsory divestiture of Xerox copier patents 
now seems like a “previously undiscovered ancient 
culture,” the decree “seems to have done quite a 
bit of good, by breaking up a ‘killer patent portfolio’ 
that threatened to insulate Xerox from competition, 
not for seventeen years, but forever, bringing with 
it the sluggish unimaginativeness long thought 
characteristic of a monopoly.”91

Large firms themselves spin off divisions to 
become more efficient,92 and once new corporate 

arrangements have been established, courts need 
not engage in time-consuming monitoring, for which 
they are ill equipped.93 Though sometimes maligned 
as trying to do the impossible by “unscrambling 
eggs,”94 breaking up a dominant firm may be more 
akin to the temporarily messy task of separating 
egg whites from yolks: Most big companies 
are already organized into distinct divisions or 
integrated vertically.95

*  *  *

The present antitrust moment is California’s to 
meet. The new law should establish a presumption 
of illegality upon a showing that the defendant 
holds monopoly power in a relevant product market 
within the state. The court should apply common 
sense96 and look at historical facts—particularly 
consumer behavior, industry presuppositions, profit 
levels, and market-share trajectory—when analyzing 
the elements of monopoly power and market 
definition.97 The defendant may prevail by showing 
the necessity or clear desirability of single-firm 
control or the absence of anticompetitive effects. 
Its conduct should not be an element of the offense 
because the continuing existence of a monopoly 
tends to harm public welfare, irrespective of how it 
was acquired or is being maintained. Finally, the law 
should empower the court to divest a monopolist’s 
business divisions or assets, a traditionally 
effective remedy.

The authorities cited throughout this Comment 
demonstrate these principles of trade regulation are 
all well founded.98 To best assist with dislodging the 
current overconcentration, the Legislature should 
enact them.

*	 Partner, Girard Sharp LLP; J.D., Stanford Law School; 
B.A. magna cum laude, Yale College. Views and research 
are my own. In memory of David Brion Davis. Special 
thanks to Charles Reichmann for the constructive 
dialogue and Kyle Quackenbush and Jordan Isern for 
research support.
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